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ESTATES OF SAID WaLTER R ScOTT^ JaNET M. ScOTT

AND EUBEXA F. SCOTT^ MINORS^ AND BiSHOP TrUST

CoMPANY_, Limited^ a corporation^, trustee for

Janet M. Scott and Eubena F. Scott.

Upon Appeal from the Supreme Court of the

Territory of Hawaii.

THE FACTS
As far as these Defendants-Api>ellees are con-

cerned, the following are the pertinent facts.

Christian Henry Bertelmann, their grandfather,

died March 15, 1895, leaAdng a will which was duly

probated, disposing of, amongst other property, the

lands, the title to which is in dispute in this action.

He left a widow, who died September 10, 1915, whose

interest has no bearing on this case, and nine chil-

dren, one of whom was Catherine, who, in 1905, died

intestate, leaving as her sole heirs-at-law her three

minor children, Walter W. Scott, Janet M. Scott,

and Kubena F. Scott. Catherine's husband died in

1908. Walter died March 29, 1918, leaving as his

sole heirs-at-law his sisters, Janet and Eubena, the

present surviving Defendants-Appellees in this

branch of the case.

The whole will has a bearing on this case but the

specific provisions are to be found in Articles

"Third" and "Fourth" which are correctly set forth

on pages 2, o, and 4 of the opening brief of the Plain-

tiffs-Appellants. The lease described in Article
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"Third" of the will expired October 31 or November

1, 1015.

In Bertelmann vs. Kahilina, 14 Haw. 378 (decided

in 1902), the Supreme Court of the Territorj^ of

Hawaii held, inter alia, that each of the nine chil-

dren (including Catherine), took a vested undivided

oneruinth interest in fee in the lands under dispute,

subject to defeasance by one or more of the sons able

to perform within one year after the expiration of

the lease, by payment by him or them of $5,000.00

to each of the daughters or surviving daughters

("surviving daughters" was later held by the Terri-

torial Supreme Court in Scott vs. Lucas, 23 Haw.

338 (1916), and affirmed by the United States Cir-

cuit Court of Appeals for the Ninth Circuit in Lucas

vs. Scott, 239 Fed. 450, decided January 8, 1917, to

mean daughters surviving the testator
)

, and to each

of the shortcoming sons the same amount of $5,-

000.00. The decisions cited have remained intact

ever since their rendition and have become the law

of the case.

We will not pause at this point to controvert a

statement of alleged fact in Plaintiffs-Appellants

opening brief that the Bertelmann vs. Kahilina case

held that the payment might be made by a perform-

ing son or sons to the daughters and shortcoming

sons or their heirs. We will leave the determination

of that question to this Court, and its reading of

that decision. At the time of rendition of that de-



cision all of the children of the testator including

Catherine were alive. There were no heirs.

Moreover, the dissenting opinion of Justice Perry

in that case (Bertelmann vs. Kahilina, 14 Haw. 378-

391) seems to dispose of the matter. Justice Perry

in construing the majority opinion of the Court said

:

"If the testator omitted to provide, in certain

contingencies, for the heirs of deceased sons or

daughters, the court cannot remedy the defect.

As I understand the majority opinion, it is not
therein decided whether or not the condition

named in the third clause requires the payment
by the surviving sons of $5,000.00 to the heirs

of any deceased son or daughter in order to de-

feat what is adjudged to be the vested interest

of each son and daughter."

But suppose the Territorial Supreme Court did so

hold in 1902. The Territorial Supreme Court in

1916, having the Bertelmann vs. Kahilina case fully

before it, held in Scott vs. Lucas (in 1916) that the

condition prescribed in Article "Third" of the will

became impossible of performance through the

death of Catherine prior to the year 1916. Again,

what difference does it make to the determination by

this Court of the merits of this case, whether the

Territorial Supreme Court so held in Bertelmann

vs. Kahilina or grievously erred in Scott vs. Lucas.

Xor will we bother this Court Avith the freely be-

sprinkled assertion of fact in Plaintiffs-Appellants

opening brief that the submission in Scott vs. Lucas,

both in the Territorial Supreme Court and in the
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Circuit Court of the Ninth Circuit was based on an

erroneous statement of facts. This statement is

predicated on the fact that a Sheriff's deed follow-

ing an execution sale in 1902 was held to convey

nothing by a decision by the Territorial Supreme

Court rendered in 1928 in Bertelmann vs. Lucas,

which for the first time held that the Sheriff's deed

conveyed nothing and was void.

In June, 1916, the case of Scott vs. Lucas, 23 Haw.

338, was decided by the Territorial Supreme Court

on an agreed statement of facts. The Territorial

Supreme Court held that because of the death of

Catherine prior to the year 191G, the year of per-

formance, the performance of the condition of

Article "Third" of the will had become impossible

of performance through the death of Catherine and

intimated that the privilege of defeasance accorded

the sons "seems personal." This case was appealed

to the Circuit Court of Appeals of the Ninth Circuit,

which Court, while not quarreling with the decision

of the Territorial Supreme Court, appealed from,

held that the privilege tvas personal and not assign-

able. Lucas vs. Scott, 239 Fed. 450 (January 8,

1917). This case, the writer of this brief had the

privilege of submitting both to the Territorial Su-

preme Court and the Circuit Court of Appeals of

the Ninth Circuit.

On October 30, 1916, the last or next to the last

day for the performance of the condition contained
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in Clause III of the will, Frank Bertelmann entered

into an agreement witli Jj, L. McCandless, Noa Aluli,

and John C. Lane by which he agreed to convey to

Aluli and Lane for ostensibly services rendered and

to be rendered, two-ninths of the lands in contro-

versy, and to L. L. McCandless, for the use of $40,-

000.00 and his services, four-ninths of the lands

under controversy. On November 22, 1916, this

agreement was carried out by a formal deed exe-

cuted by Frank Bertelmann to the parties named,

and recorded January 19, 1917. On July 14, 1926,

Aluli and Lane conveyed back to Frank the two-

ninths he had previously conveyed to them,.

On the same day, October 30, 1916, Frank Bertel-

mann made a purported tender of $5,000.00 to the

Bishop Trust Company, Limited, guardian of the

respective estates of the Scott minors, that is, guar-

dian of the estates of Walter, Janet and Rubena

Scott. No tender was made on the Scott minors

themselves, either individually or collectively.

Plaintiffs-Appellants state in their opening (brief

that tender was made on me as attorney for the

Scott minors (their brief, p. 15). This is not cor-

rect. 'No tender was made upon me. It was made

solely upon the Bishop Trust Company, Limited, as

guardian of the Scott minors. I was present in an

advisory capacity to the Bishop Trust Comj)any,

Limited, as such guardian when the tender was so

made.
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This suit was filed in the Territorial Trial Court,

the Circuit Court of the First Judicial Circuit, on

January 2, 1918.

STATEMENT OF POINTS

(1) We contend that there was a failure to per-

form because the condition of performance became

impossible of performance as to the Scott minors

through the death of their mother, Catherine, as was

held by the Territorial Supreme Court in Scott

Minors vs. Lucas (1916), 2::5 Haw. 338, which de-

cision was not overruled by this Court, and which

decision we submit was correct and should be sus-

tained by this Court as to these Defendants-Appel-

lees, the grandchildren of the testator.

(2) We contend on behalf of these Defendants-

Appellees that the purported tender was as to them

imperfect and as a matter of law invalid and of no

avail.

(3) We contend that in so far as these Defen-

dants-Appellees are concerned, Frank Bertelmann

failed to perform the conditions of Clause III of

his father's will, not only for the reasons above set

forth, but on the further ground that he by his own

acts put himself in a position where it was impossi-

ble for him to perform the condition in consonance

with his father's will as to these Defendants-Appel-

lees. For support of this ground we rely on the de-

cision and the reasoning contained therein of the

Territorial Supreme Court in Bertelmann et al. vs.
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Lucas et al. (appealed from), and submit that said

decision on the ground stated should be sustained as

to these Defendants-Appellees.

In this Court we expect to receive consideration

that the performance of the condition of defeasance

as to the Scott minors is one that should be exactly

and fully performed as to them, irresx:)ective of any

other consideration. Thus far in this case the Scott

minors have been the small voice crying in the wil-

derness. Theirs is a one-ninth interest. The main

warfare, spattered with side issues of alleged fraud,

evasion and a like number of unpleasant considera-

tions, while heretofore occupying the center of the

stage, should give way, in part at least, to the small

clear voice of these minors who are the grand-

children of the testator and not strangers to the

family scheme devised by the testator.

ARGUMENT

Whether the vested interest passed to heirs or

assigns is not material. The material question in-

volved is, was the condition performed? Did Frank

Bertelmann tender to each of the surviving daugh-

ters then living and to the shortcoming sons? And

could he then tender to Catherine? The will says

"to each of my daughters or surAdving daughters the

amount aforesaid of $5,000.00. ... To my short-

coming son or sons the same amount of $5,000.00

each."
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We have no quarrel with the doctrine that a vested

estate is by law assignable by deed, will or inher-

itance. But that is not the point. The point is, the

performance of the plain terms of the will of the

condition subsequent. The testator did not say "by

payment to my daughters and shortcoming sons, or

to their heirs." He could easily have said so if that

was his meaning.

IMPOSSIBILITY OF PERFORMANCE
In regard to this point we desire to again call to

the attention of the Court that the Scott children

are the grandchildren of the testator and are not

strangers to his will or to the family scheme, and

that as to them it is obvious that there should be a

strict and literal compliance with the condition sub-

sequent.

The Territorial Suj^reme Court, in Scott vs. Lucas,

23 Haw. 338, 343, held

:

"It follows that the plaintitfs inherited from
their mother the estate in the lands in contro-

versy vested in her by the will of her father,

freed from the condition subsequent whereby
the same could be divested if their mother was
now living. Under the conclusion at which we
have arrived the sons, or either of them, cannot
now defeat the estate which vested in the
mother of the plaintitfs in her lifetime by rea-

son of the provisions of the said will, which de-

scended to and A^ested in the plaintift's."

In other words, that through the death of Cath-

erine the condition in Clause III of the will became

impossible of performance. That decision is stare



10

decisis until this Court, if so minded, changes the

decision. The Territorial Supreme Court held that

the condition became impossible of performance be-

cause of the death of Catherine and that the "privi-

lege granted (the sons) seems personal"; and that,

having disposed of the case hy deciding that the con-

dition was impossible of performance, it is unneces-

sary to determine whether or not the privilege could

be exercised by an assignee of the sons (P. 344).

The Circuit Court of Appeals for the Ninth Circuit

to which the case went on appeal, not onlj^ did not

reverse the Territorial Supreme Court's decision as

to impossibility of performance but apparently had

no fault to find with it, and may be taken to have

affirmed the decision of the Supreme Court. The

language of the Court indicates this. Having found

that the privilege was not assignable the Court goes

on to say

:

"We need not pause to consider whether or

not the court below correctly held that the sons'

right to acquire Catherine's interest ceased with
Caherine's death as being thereby rendered im-

possible of performance."

INVALID TENDER

While not abandoning our ground that the de-

cision of the Territorial Supreme Court in Scott

Minors vs. Lucas, 2?> Haw. 33S, that the condition

became impossible of performance through the

deatli of Catheriiio, is correct and should be sus-
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tained by this Court, we desire to point out to the

Court that the purported tender on Bishop Trust

Compam^, Limited, guardian of the Scott minors,

was not a tender upon the Scott minors, and hence

was invalid and of no avail, a defence available

solely to the Scott minors aside from every other

aspect of the case. In this connection we invoke the

decision of this Court, in Lucas i^s. Scott, 239 Fed.

450, on the point of literal compliance.

The evidence shows no more than a purported ten-

der upon Bishop Trust Company, Limited, guardian

of the Scott minors (Walter, Janet and Rubena).

The Plaintiffs-Appellants contend that such a tender

was a valid tender binding on the minors, citing

Sections 3018 and 3034 Revised Laws of Hawaii

1915, the former providing for the custody and tui-

tion and the care and management of the estate of

a minor, and the latter, the general powers and

duties of guardians, in support of the broad asser-

tion that a "guardian of a minor has broad ])owers

over the estate of his ward.'' Xo Hjiwaiian cases

are cited in support of this broad assertion. Instead

the Plaintiffs-Appellants go afield and cite generally

"24 C. J. 492" to the effect that any sums due the

ward can be legally paid only to his properly ac-

credited and qualified guardian. This is too plain

a proposition of law to be further discussed and is

covered by local statute Sec. 3034 R. L. Hawaii 1915.
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These defendants contend that in order to consti-

tute a valid tender as to the Scott minors the pur-

ported tender should have been made

:

1. On the guardian on behalf of the minors collec-

tively and severally—that is, in gross in the sum of

$5,000.00 for the minors collectiA^ely—and one-third

of that amount to each of the minors severally.

2. On the minors themselves, collectively and sev-

erally as above stated.

Nowhere does it appear in the evidence that an at-

tempt was made to tender to the guardian for the

minors severally or to the minors themselves, col-

lectively and severally.

We contend that a tender to divest minors of their

vested interest should be strictly made j)articularly

in a case such as this, where the tender is made not

to pay a debt or obligation, but to divest the minors

of a vested interest in land and as an initial step of

a proceeding such as is this a proceeding to oust

them of possession of land.

The statute on service of summons requires that

service shall be made on the defendant (Section

2e354 K. L. Haw. 1915), and if they be minors who

have no guardian the Court has the power to ap-

point a guardian-ad-1item to represent them in any

litigation. In this case the guardian was not the

owner of the land and is not in propria persona a de-

fendant. The minors were the owners and hence the

real defendants, their guardian like a guardian-ad-
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litem being the person to represent them in litiga-

tion. It would therefore appear clear that as to the

initial step, the tender, upon which this case is predi-

cated, the same procedure should have been followed

and that tender should have been made upon the

owners, the minors, and not on their guardian alone.

It is somewhat significant that the Plaintiffs-Appel-

lants saw to it that their complaint and summons

herein were served not only upon the guardian but

on the minors individually as well.

In MEEK vs. ASWAN, 7 Hate. 750.

The question was in an action of assumpsit to re-

cover rents due a minor whether the party plaintiff

should be "A, guardian of B, minor," or should be

"A, minor, by B, guardian," and the court held that

the suit was properly brought in the name of A,

minor, by B, guardian. While the question in this

case was a question of party and not of service of

process, the question of service was brought up in

Kapiolani Estate vs. Atcherly, 14 Haw. 651, wherein

it was held, in a collateral attack on a decree ren-

dered in 1858, the failure to serve and make minors

parties defendant in the suit was not ground for

setting aside the decree. The reason for the decision

on this point is found in the language of the Court

on page 656:

"Formerly, by the common law of Hawaii,
guardians possessed and exercised the absolute
right to dispose of the real and personal estate
of their wards, as might suit their own will.
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See preamble to Act of August 4, 1851 (Laws
of 1851, p. 63) ; Laaiiui v. Puoliu, et al., 2 Haw.
161, 162; Thornton v. Bishop, 7 Haw. 431, 434,

435 ; Hoare y. Allen, 13 Haw. 257, 261. It is not

to be wondered at that the view as to the title

of a guardian in the land of his ward and as to

his powers generally growing out of those con-

ditions, had not changed to any great extent
during the few years next succeeding the enact-

ment of the law of 1851 which abridged the
rights and powers of guardians."

The Court in that case, commenting on the Aswan

case, stated as follows, p. 636:

"In Meek vs. Aswan, 7 HaAv. 750, it Avas held
that an action to recover rent due for use of a
minor's land should be brought in the name of

the minor by her guardian and not in the name
of the guardian as such. The Court said inter

alia: 'In the case at bar, a guardian of the
minor had been appointed by the Probate Court.
HoAv, then, should the suit be brought? The
purpose of it was to collect rent due for use of

the minor's land. It was the suit of the minor,
and not that of the guardian. But the minor
cannot make a contract with an attorney to

bring a suit, and cannot personally bring a suit

;

therefore, he must act through some one, or by
some one specially appointed by the Court. The
suit is nevertheless that of the minor.

'Analgous to this is a suit where the suitor

is represented by an attorney-in-fact. The prin-

cipal brings the action by the attorney-in-fact.'

It may be that this is the better rule, that it

should apply as well to actions against minors,

that the weight of modern authority is else-

where in su])port of this view and that such is

the practice at the present day in this Territory.

But, however that may be, we think that if, as
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contended for by the complainant, the contrary

practice prevailed in our courts prior to the de-

cision in the Aswan case, and the proceedings in

Kalakaua vs. Armstrong, guardian, and Pai
Avere in accordance Avith that practice, the de-

cree sought to be enforced should be held good
and binding as against the minors.''

And again on p. 665

:

"It is true these cases relate to the question
of service of process rather than to that of j)ar-

ties of record, but the former would seem to be
the more important of the tAvo questions. If the

principle contended for is correct, it Avould seem
quite as important that the minors should be
personally served as that the defendant should
be 'A, minor'."

In other Avords, the Court upheld the decision in

the Aswan case as the proper practice at the time

the decision Avas rendered, but as to the practice

noAv, held it Avould be the better rule "that it should

apply as Avell to actions against minors" and that "it

would seem quite as important that the minors

should be served."

"Where the action aifects the title to the

Avard's real property, and is properly brought
against him alone, process must be serA^ed on
him, otherwise the Court acquires no jurisdic-

tion to render a decree AA^hich AA^ould bind either

the infant or his interest in the property to be
affected."

28 C. J. 1262.

Harrison v. Western Construction Co., 83 N. W. 256

"All actions seeking to affect the title of the
infant to real estate must be brought directly

against the infant, and process must be serA'ed
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upon such infant precisely the same as though
it were an adult, otherwise the court obtains no
jurisdiction to render a decree that would bind

either the infant or his interest in the property

sought to be affected. Pugh et ah v. Pugh, 9

Ind. 132 ; Carver v. Carver, 64 Ind. 194 ; Rov et

al. V. Hotce, 90 Ind. 54."

'•Service of summons on an infant defendant
must be made in the same manner as upon an
adult defendant.-'

De La Hunt et al. v. Holderlaugh, 58 Ind. 285

"An infant is usually to be served with
process in the same manner as an adult, espe-

cially when he has arrived at the age of discre-

tion.

"Personal service (on infant) is usually re-

quired where infant is within jurisdiction. . . .

It is sometimes required that infants shall be
served in the presence of the legal guardian or

of the person who has the present care and cus-

tody of them."

31 C. J. 1152, and Cases cited notes 51 and 52.

"The doctrine has been well established that

infants must be served with process, the same as

adults, and that unless so served in the manner
provided by law, the court has no jurisdiction

over them, and the appointment of a guardian-
ad-litem for them without such service is void

and the proceedings thereon coram non judice.

Hendrieke v. McLan, 12 Mo. 32 ; Smith v. Davis,
27 Mo. 298; Baumgartna v. Buessfeld, 38 Mo.
37 ; Gibson v. Choteau, 39 Mo. 537. '' * *

Westmeyer r. Gallenkamp, 77 Am. St. Rep.
747, at p. 749.

FAILURE TO PERFORM
On this point we rely upon the decision of Bertel-

mann vs, Lucas, (ajipealed from), and to avoid repe-
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titioii the argument on this branch of the case of

Defendants-Appellees, Mary X. Lucas and the Ki-

lauea Sugar Plantation Company, in so far as the

same are applicable to the Scott Minors.

CONCLUSION

We therefore submit that the decision and judg-

ment of this Court should be for these Defendants-

Appellees as to their one-ninth interest in the lands

under controversy.

Dated at Honolulu this 4th day of March, 1929.

Kespectfully submitted,

E. A. MOTT-SMITH,
Attorney for Walter W. Scott, a Minor,

Janet M. Scott, a Minor, Kubena F.

Scott, a Minor, and Bishop Trust

Company, Limited, a Corporation,

Guardian of the Respective Estates

of said Walter W. Scott, Janet M.

Scott and Rubena F. Scott, Minors,

Bishop Trust Company, Limited, a

Corporation, Trustee for Janet M.

Scott and Rubena F. Scott.
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